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Court of Appeals of the District of Columbia 


No. 5619. 

George F. Morrison, Appellant^ 

vs. 

Thomas F. Wrenn. 


a Supreme Court of the District of Colupibia. 

At Law. 

No. 78912. 

George F. Morrison, Plaintiff, 

vs. | 

Thomas F. Wrenn, Defendant. 

United States of America, 

District of Columbia , ss: i 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the ajbove-entitled 
cause, to wit: 

1 Declaration. 

i 

Filed November 26, 1930. 

7 l 

l 

In the Supreme Court of the District of Columbia. 

_ j 

At Law. 

No. 78912. 

I 

George F. Morrison, Plaintiff, 

vs. 

i 

Thomas F. Wrenn, Defendant. 

The plaintiff, George F. Morrison, sues the defendant, 
Thomas F. Wrenn, for money had and received by the defend- 

1—5619a 
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ant to the use of the plaintiff for that on, to wit, the 22nd day 
of April, 1930, the defendant represented to the plaintiff that 
he, the defendant, was the holder of a note in the sum of 
$40,000.00, the payment of which was secured by a deed of 
trust on the property known as 602 F Street, N. W., in the 
District of Columbia, and that default having been made in 
the payment of the said note, he, the defendant, had obtained 
control of said property and thereupon proposed to sell it to 
this plaintiff and one J. Rankin Thomas, it being agreed that 
the said Thomas, as his portion of the purchase price was to 
convey to the said defendant certain farm properties in the 
State of North Carolina, and that the plaintiff, was to pay to 
the defendant, as his, the plaintiff’s, portion of the purchase 
price, the sum of $8200.00 and it was further agreed that the 
said sum of $8200.00 would be arrived at in the following 
manner: 

Morrison was to give to Wrenn eight notes of the Atlantic 
Insurance and Realty Company of High Point, North Carolina, 
of the face value of $1800.00 each, totaling $14,400.00, said 
notes bearing interest at 6% per annum, interest payable on 
the 15th day of January and the 15th of July of each year, 
whereupon Wrenn was to pay to Morrison $3400.00 in cash 
and was also to pay to one Hugh J. Keeling, $2800.00 
2 in cash, but the same payment to Keeling was to be 
withheld for the account of either party, according as 
the same would or would not be consummated, that is to say, 
in escrow, to be paid to the plaintiff if the sale was consum¬ 
mated and to be repaid to the defendant if the sale failed of 
consummation. 

Thereupon, on the 22nd day of April, 1930, in pursuance of 
the agreement aforesaid, the plaintiff delivered to the de¬ 
fendant the notes aforesaid and received from the defendant 
the sum of $3400.00. 

When the plaintiff arranged for the consummation of the 
sale of the property aforesaid, he found that a good title could 
not be had, whereupon, he notified the defendant of that fact. 
The defendant then agreed to remedy the defect in the title 
but made no effort so to do. Finally, after a long lapse of 
time, on, to wit, the 26th day of September, 1930, the plaintiff 
notified the defendant that the agreement to purchase the 
property was off and demanded the return of the notes, or 
their equivalent in money, together with accrued interest. 
The plaintiff also notified the said Hugh J. Keeling that the 
sale was off and that the sum of $2800.00 was to be returned 
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I 

to the defendant. Plaintiff has often made demand on the 
defendant to return said notes or repay their equivalent in 
value but the defendant has failed and refused so to do. 

And the plaintiff says that it is unjust and inequitable for 
the defendant to retain the said notes, or their equivalent in 
value and that in good conscience and equity the sum of 
$11,000.00 should be repaid to him. 

Wherefore the plaintiff brings this suit and asks judgment 
of the defendant for the sum of $11,000.00 with interest on 
$14,400.00 from January 15, 1930 to April 21, 1930 

3 and on $11,000.00 from April 22, 1930, besides costs. 

JACOB N. HALPER. 

i 

Affidavit of Merit. 

* * * * * * * 

i 

District of Columbia, ss: | 

George F. Morrison, being first duly sworn on path, deposes 
and says that he is the plaintiff in the above entitled suit and 
has personal knowledge of the transactions hereinafter set 
forth; plaintiff has a just and meritorious cause of action 
against the said defendant, there being justly du^ and owing 
by the defendant to the plaintiff the sum of Eleven Thousand 
Dollars ($11,000.00), with interest on $14,400.00 ftom January 
15, 1930 to April 21, 1930 and on $11,000.00 frcjm April 22, 
1930, exclusive of all set offs and just grounds of defense, 
besides costs, said cause of action is as follows: 

On, to wit, the 22nd day of April, 1930, the defendant repre¬ 
sented to the plaintiff that he, the defendant, wa£ the holder 
of a note in the sum of $40,000.00, the payment qf which was 
secured by a deed of trust on the property known as 602 F 
Street, N. W., in the District of Columbia* and that default 
having been made in the payment of the said note, he, the 
defendant, had obtained control of said property and thereupon 
proposed to sell it to this plaintiff and one J. Rankin Thomas, 
it being agreed that the said Thomas, as;his portion of the 
purchase price was to convey to the said defendant certain 
farm properties in the State of North Carolina, apd that the 
plaintiff, was to pay to the defendant, as his, thq plaintiff's, 
portion of the purchase price, the sum of $8200.00 and it was 
further agreed that the said sum of $8200.00 would be realized 
in the following manner: Morrison was*to give to Wrenn 
eight notes of the Atlantic Insurance and Realty Com- 

4 pany of High Point, North Carolina, of the face value 
of $1800.00 each, with interest at 6% totaling $14,400.00 
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hereupon Wrenn was to pay to Morrison $3400.00 in cash 
and was also to pay to one Hugh J. Keeling, $2800.00 in cash, 
but the said payment to Keeling was to be withheld for the 
account of either party, according as the sale would or would 
not be consummated, that is to say, in escrow, to be paid to 
the plaintiff if the sale was consummated and to be repaid to 
the defendant if the sale failed of consummation. 

Thereupon, on the 22nd day of April, 1930, in pursuance of 



u //the agreement aforesaid, the plaintiff delivered to the defendant 
A the notes aforesaid and received from the defendant the sum 
’ / of $3400.00. 

When the plaintiff arranged for the consummation of the 
sale of the property aforesaid, he found that a good title could 
not be had, whereupon, he notified the defendant of that fact. 
The defendant then agreed to remedy the defect in the title 
but made no effort so to do. Finally, after a long lapse of 
time, on, to wit, the 26th day of September, 1930, the plaintiff 
notified the defendant that the agreement to purchase the 
property was off and demanded the return of the notes, or 
their equivalent in money, together with accrued interest. 
The plaintiff also notified the said Hugh J. Keeling that the 
sale was off and that the sum of $2800.00 was to be returned 
to the defendant. And the defendant, although often re¬ 
quested so to do, has failed and refused to repay or return to 
the plaintiff the said notes or their equivalent in money or 
any part thereof. 

And the plaintiff says that it is unjust and inequitable for 
the defendant to retain the said notes, or their equivalent in 
money, and that in good conscience and equity the sum of 
Eleven Thousand Dollars ($11,000.00) should be repaid to him. 

GEO. F. MORRISON. 

5 Subscribed and sworn to before me this 21st day of 

November, 1930. 

JOHN D. SADLER, [seal.] 
Notary Public , D. C. 


Motion for a Bill of Particulars . 

Filed April 22, 1931. 

******* 

Comes now the defendant in the above entitled cause, 
Thomas F. Wrenn, by his attorney of record in said cause, and 
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moves the Court to require the plaintiff to file a bill of par¬ 
ticulars setting forth specifically the date and place and 
character of the contract sued on, and whether it be oral or in 
writing, and if in writing that a copy^be set forth, and in sup¬ 
port of this motion is filed herewith’.an affidavit by counsel 
for the defendant, and a memorandum in support of this 
motion. * 

W. GWYNN 1 GARDINER, 

Attorney for Defendant . 


Received a copy of the foregoing motion and affidavit and 
memorandum in support thereof, this 22nd day of April, 1931. 

J. N. HAMPER, 
Attorney for Plaintiff. 

Affidavit of W. Gwynn Gardiner, j 


District of Columbia, 


I, W. Gwynn Gardiner, being first duly sworn, state that I 
have been employed by one Thomas F. Wrenn, who is a resi¬ 
dent of High Point, North Carolina, and who is the identical 
person named as the defendant in the above entitled cause, 
entitled Morrison v. Wrenn, being Law Np. 78,912. 

6 Deponent states that he has advised with his client 

as to the basis of the claim made in the declaration; that 
according to the information of the defendant Thomas F. 
Wrenn, and according to the information of tpis deponent 
after a thorough investigation and inquiry from Wrenn and 
from all persons who might know of the facts, thi^ deponent is 
not able to determine upon what contract the plaintiff is 
suing. So far as deponent can find out by diligent investiga¬ 
tion, the defendant has not entered into any contract or 
agreement with the plaintiff such as is set forth in the declara¬ 
tion. There was a written contract between the plaintiff and 
the defendant but it has none of the characteristics or earmarks 
of the claim set forth in the declaration, and deponent is 
unable to properly plead to this declaration, or to determine 
wdiat contract the plaintiff claims to be suing on, or whether 
or not it is in writing, unless and until the same is set forth by 
the plaintiff in response to this motion for a bill of particulars 
to which this affidavit is attached. 

W. GWYNN GARDINER. 

i 
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3 whereupon Wrenn was to pay to Morrison $3400.00 in cash 
f /and was also to pay to one Hugh J. Keeling, $2800.00 in cash, 
y but the said payment to Keeling w^as to be withheld for the 
/ account of either party, according as the sale would or would 
not be consummated, that is to say, in escrow, to be paid to 
the plaintiff if the sale was consummated and to be repaid to 
0 the defendant if the sale failed of consummation. 

> 0 / Thereupon, on the 22nd day of April, 1930, in pursuance of 
the agreement aforesaid, the plaintiff delivered to the defendant 
A the notes aforesaid and received from the defendant the sum 
/of $3400.00. 

/ When the plaintiff arranged for the consummation of the 
/ sale of the property aforesaid, he found that a good title could 
not be had, whereupon, he notified the defendant of that fact. 
The defendant then agreed to remedy the defect in the title 
but made no effort so to do. Finally, after a long lapse of 
time, on, to wit, the 26th day of September, 1930, the plaintiff 
notified the defendant that the agreement to purchase the 
property was off and demanded the return of the notes, or 
their equivalent in money, together with accrued interest. 
The plaintiff also notified the said Hugh J. Keeling that the 
sale was off and that the sum of $2800.00 was to be returned 
to the defendant. And the defendant, although often re¬ 
quested so to do, has failed and refused to repay or return to 
the plaintiff the said notes or their equivalent in money or 
any part thereof. 

And the plaintiff says that it is unjust and inequitable for 
the defendant to retain the said notes, or their equivalent in 
money, and that in good conscience and equity the sum of 
Eleven Thousand Dollars ($11,000.00) should be repaid to him. 

GEO. F. MORRISON. 

5 Subscribed and sworn to before me this 21st day of 

November, 1930. 

JOHN D. SADLER, [seal.] 
Notary Public , D. C. 


Motion for a Bill of Particulars . 

Filed April 22, 1931. 

******* 

Comes now the defendant in the above entitled cause, 
Thomas F. Wrenn, by his attorney of record in said cause, and 
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moves the Court to require the plaintiff to file a bill of par¬ 
ticulars setting forth specifically the date and place and 
character of the contract sued on, and whether it be oral or in 
writing, and if in writing that a copy be set forth, and in sup¬ 
port of this motion is filed herewith an affidavit by counsel 
for the defendant, and a memorandum in support of this 
motion. 

W. GWYNN GARDINER, 

Attorney for\ Defendant . 

Received a copy of the foregoing motion and affidavit and 
memorandum in support thereof, this 22nd day oif April, 1931. 

J. N. haIper, 

Attorney for Plaintiff . 

Affidavit of W. Gwynn Gardiner. 

* * * * * * 3|C 

District of Columbia, ss: 

I, W. Gwynn Gardiner, being first duly sworn j state that I 
have been employed by one Thomas F. Wrenn, yho is a resi¬ 
dent of High Point, North Carolina, and who is the identical 
person named as the defendant in the above entitled cause, 
entitled Morrison v. Wrenn, being Law No. 78,912. 

6 Deponent states that he has advised w^th his client 

as to the basis of the claim made in the declaration; that 
according to the information of the defendant Thomas F. 
Wrenn, and according to the information of this deponent 
after a thorough investigation and inquiry from Wrenn and 
from all persons who might know of the facts, this deponent is 
not able to determine upon what contract the! plaintiff is 
suing. So far as deponent can find out by diligent investiga¬ 
tion, the defendant has not entered into any contract or 
agreement with the plaintiff such as is set forth in the declara¬ 
tion. There was a written contract between the plaintiff and 
the defendant but it has none of the characteristics or earmarks 
of the claim set forth in the declaration, and deponent is 
unable to properly plead to this declaration, or to determine 
what contract the plaintiff claims to be suing on, or whether 
or not it is in writing, unless and until the same is pet forth by 
the plaintiff in response to this motion for a bill of particulars 
to which this affidavit is attached. 

W. GWYNN GARDINER. 
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Subscribed and sworn to before me this 22nd day of April, 
1931. 

[seal.] MARTHA F. FANSLER, 

Notary Public , D. C. 

7 Bill of Particulars. 

Filed April 30, 1931. 

****** * 

The contract between the plaintiff and the defendant was 
entered into at High Point, in the State of North Carolina, 
on the 22nd day of April, 1930, and is in form and figures 
following: 

Elwood Hotel, High Point, N. C. 

R. K. Young, Manager, 

Heart of City. 

Private Office. 

! High Point, N. C., April 22, 1930. 

Received of Hugh J. Keeling, Agent, for G. F. Morrison, 
Eighty Two Hundred Dollars, represented by notes signed 
by The Atlantic Insurance and Realty Co., and endorsed by 
the said G. F. Morrison; $5,000.00 of this amount shall apply 
as a payment on the principal of a deed of trust that I hold 
against the property known as 602 F Street, N. W., Wash¬ 
ington, D. C., the amount of said trust that I hold being 
$40,000. and the remaining $3,200.00 shall be applied on the 
accrued interest which pays the interest in full up to April 15, 
1930, leaving the total balance due me $35,000.00, represented 
by first trust on said Washington property. And I hereby 
agree that if the said G. F. Morrison takes title to this property, 
which he has agreed to do, from the present owners and will 
assume and agree to pay said trust, that I will extend the time 
on said trust five years from April 15, 1930, provided that he, 
G. F. Morrison, will pay or cause to be paid interest on the 
same at the rate of six per cent, semi annually and promptly 
when due, and $1,000.00 on the principal on the 15th day of 
April 1931, and $1,000.00 on the 15th day of April each year 
thereafter for four years, and at the expiration of five years 
from the 15th day of April 1930, the balance of $30,000.00 
shall become due and payable, and in default of any interest 
or principal payments when due according to the terms of this 
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paper writing, the whole amount shall become due and pay¬ 
able. I further agree that if the said G. F. Mbrrison or his 
heirs or representatives will spend in a businesslike manner 
and in a substantial way that will add to the value of the 
propeety at least 81,000.00 per y-ar or $5,000.00 during the 
first year, and will render to me a bomfide statement showing 
that such improvements have really been made oh the property 
known as 602 F. Street, Washington, D. C., he, ihe said G. F. 
Morrison, shall be relieved by me from making the curtail¬ 
ments on the principal, but in no event shall the said G. F. 
Morrison be relieved from making the curtailments as above 
outlined w-thout the improvements have actual-y been made, 
the said G. F. Morrison to pay all taxes and assessments 
promptly^ when due, and to keep the property insured 
8 in a reliable insurance company to the amount of 
$20,000.00 for my protection. 

(Signed) T. F. WRENN. 

The above terms accepted by me. 

(Signed) G. F. MQRRISON. 

I 

Demurrer to Declaration. 

Filed May 5, 1931. ! 

I 

I 

I 

♦ * * * * * | * 

Comes now the defendant, Thomas F. Wrenn, by his attor¬ 
ney of record, and says that the declaration ip the above 
entitled cause is bad in substance. j 

W. GWYNN GARDINER, 

Attorney for pefendant. 

Note. 

I 

The matters of law intended to be argued in support of the 
foregoing demurrer are: j 

1. In response to the Court’s ruling, a bill of particulars has 
been furnished by the plaintiff, that bill of particulars alleges 
a written contract between the parties. The declaration as it 
now stands is restricted and limited to the Bill of Particulars 

I 

and under the declaration as restricted by the bill of par¬ 
ticulars there is no cause of action alleged against the defend¬ 
ant, and no breach of any condition of the contract on the part 
of the defendant is alleged. 
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2. That there is no allegation in the declaration that in 
anywise sets forth a cause of action which the plaintiff has 
against the defendant. The bill of particulars states that the 
contract between the parties is the written contract filed; that 

being so, the parties cannot go beyond the terms of the 
9 contract itself nor can any testimony be given or 
offered to contradict or vary its terms, it being not 
ambiguous or doubtful in any respect. Therefore, there is no 
allegation of any breach of the terms of that written contract, 
and no claim made by the plaintiff that the defendant breached 
that contract in any respect, and therefore his cause of action 
must fall. 

3. That the declaration is in one count only. That count 
as originally drawn creates and sets forth an entirely separate 
and distinct cause of action which is opposed to the conditions 
and terms of the written contract filed in response to the bill 
of particulars w’hich plaintiff states is the only contract 
between the parties. 

4. That the written contract set forth in the bill of par¬ 
ticulars is so utterly repugnant to the contract as originally 
claimed, as to totally destroy and nullify the same. 

5. And for such other matters as may be argued at the 
hearing hereof. 

W. GWYNN GARDINER, 

! Atty.forDef. 

To Jacob N. Halper, 

1010 Vermont Avenue, 

Attorney for Plaintiff: 

Please take notice that the points to be submitted in sup¬ 
port of this demurrer, and the authorities in support thereof, 
are attached hereto. If you oppose the granting of the above 
demurrer you are required, within five days from the date of 
service of a copy hereof, or wdthin such further time as the 
Court may grant or the parties hereto agree upon, to file in 
reply with the clerk of the court a statement of the points 
and authorities upon which you rely, and serve a copy thereof 
upon us. 

W. GWYNN GARDINER, 
Attorney for Defendant. 

Received a copy of the foregoing demurrer, notice, and 
memorandum in support thereof, this 5th day of May, 1931. 

JACOB N. HALPER, 

! Attorney for Plaintiff. 
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Memorandum, of Court. 

Filed May 18, 1931. ! 

i 

******* 


The case presented by the bill of particulars, which sets 
forth the contract between the parties, is radically different 
from the case set out in the declaration. The plaintiff argues 
that the declaration is for money had and received by the 
defendant, but does not show that the writtefi contract was 
merely a part of the agreement, nor does it sho^jv the payment 
of any money to the defendant. 

The demurrer will be sustained. 

Bailey, 

Supreme Court of the District of Columbia. 

Monday Mhy 18, 1931. 

Sessions resumed pursuant to adjournments, Hon. Jennings 
Bailey, James M. Proctor, Justices, presiding, j 


* * * 


* 


* 


* 


* 


Upon consideration of the demurrer filed herein to the 
declaration it is ordered that said demurrer be and the same is 
hereby sustained. 

BAILEY, 

Justice. 


Motion of Plaintiff for Leave to Amend Declaration. 

Filed June 10, 1931. 


* * * * * * 1 * 

Now comes the plaintiff and moves the Court for leave to 
file an amended declaration, and in support thereof annexes 
hereto a copy of the proposed amended declaration and the 
statement of points of law and authorities in support thereof. 

JACOB N. HAMPER, 
Attorney for the Plaintiff. 

W. Gwynn Gardiner, Esq., 

Attorney for Defendant, 

Woodward Building, 

Washington, D. C.: 

Please take notice that the above motion, accompanied by 
proposed amended declaration and points of law and 
11 authorities, will be filed in the above cause on the 10th 
day of June, 1931, and you are hereby notified that if 

I 


; 

I 

i 
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you desire to oppose the granting of the said motion, you are 
required to file your points of law and authorities within five 
(5) days from the date of the filing of this motion. 

! JACOB N. HALPER, 

Attorney for the Plaintiff. 


Copy of motion, proposed amended declaration, and points 
of law and authorities acknowledged this 10th day of June, 


1931. 


W. GWYNN GARDINER, 

Attorney for the Defendant , 
By L. SHAW, Sec’y. 


Proposed Amended Declaration. 
******* 

Denied July 29/31. 

The plaintiff, George F. Morrison, sues the defendant, 
Thomas F. Wrenn, for money had and received by the defend¬ 
ant to the use of the plaintiff, for that on, to wit, the 22nd 
day of April, 1930, the defendant received of the plaintiff 
eight (8) promissory notes of the Atlantic Insurance and 
Realty Company of High Point, North Carolina, each of the 
face value of Eighteen Hundred (SI,800.00) Dollars, totaling 
Fourteen Thousand Four Hundred ($14,400.00) Dollars, said 
notes bearing interest at six percent (6%) per annum, interest 
payable on the 15th day of January and the 15th day of July 
of each year, and the defendant thereupon paid to the plaintiff 
Thirty-Four Hundred ($3,400.00) Dollars in cash and also 
paid to one Keeling who was then and there acting as agent 
for the plaintiff, the sum of Twenty-Eight Hundred ($2,800.00) 
Dollars in cash, and by paper writing dated the same day, the 
said defendant and plaintiff agreed that Five Thousand 
12 ($5,000.00) Dollars of the above amount should be 

applied as a payment on the principal of a promissory 
note which the defendant then held, and payment of which 
was secured on property known as 602 F Street, N. W., Wash¬ 
ington, D. C., the full amount of said note being Forty Thou¬ 
sand ($40,000.00) Dollars, and Thirty Two Hundred ($3,- 
200.00) Dollars was to be applied on the accrued interest on 
the said note secured by deed of trust as aforesaid thus paying 
the interest in full up to April 15, 1930, the plaintiff having 
agreed to purchase the aforesaid real estate and to assume 
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I 

and pay the aforesaid note secured by deed of! trust as afore¬ 
said, and the plaintiff and defendant agreed on certain other 
things to be performed by each of them, all as set forth in a 
copy of the said paper writing which is attached hereto and 
made a part hereof, all the terms of said papei* writing being 
conditioned on the plaintiff taking title to the gaid real estate. 
And plaintiff says that the defendant falsely and fraudulently 
induced the plaintiff to transfer the said notes of the Atlantic 
Insurance and Realty Company by then and there falsely 
and fraudulently representing to the plaintiff tliat a good and 
valid record title to the said real estate could be obtained by 
the plaintiff and the plaintiff further says that he delivered 
the aforesaid notes of the Atlantic Insurance and Realty 
Company to the defendant upon the condition and with the 
understanding between this plaintiff and the defendant that 
if the said plaintiff could not obtain a good arid valid record 
title to the said property the said defendant would make 
the plaintiff whole to the extent of Eight Thousand Two Hun¬ 
dred ($8,200.00) Dollars by repaying to the plaintiff the sum 
of Eight Thousand Two Hundred ($8,200.00) Dollars, and 
the plaintiff, relying upon such representation ^nd undertak¬ 
ing of the defendant and not otherwise, transferred the notes 
as aforesaid to the defendant, and plaintiff says that 
13 in truth and in fact a good and record ti|tle to the said 
real estate could not be had, because the property which 
had heretofore been conveyed by the defendant! to one Edwin 
S. Smith, was attempted to be conveyed by Smith by deed 
not in conformity with the Laws of the District of Columbia 
then and there in force and that thereafter, the said Smith 
having died, conveyance was attempted by commissioners 
appointed by a North Carolina Court, which wris not in con¬ 
formity with the laws of the District of Columbia, as a result 
of which a good and valid record title to said reril estate could 
not be obtained, which was well known by the) defendant at 
the time of the said representations, by reasori whereof the 
defendant became and is indebted unto the plaintiff in the 
sum of Eight Thousand Two Hundred ($8,200.00) Dollars 
with interest on Fourteen Thousand Four Hundred ($14,400.00) 
Dollars from January 15, 1930 to April 1, 1930, rind on Eleven 
Thousand ($11,000.00) Dollars from April'22, 1930, besides 
costs. 


Attorney for Plaintiff. 


i 
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Memorandum of Court. 

Filed June 17, 1931. 

******* 

It is not clear whether the plaintiff is declaring on a written 
contract, the breach of a contract partly in writing and partly 
oral, or for the value of certain promissory notes surrendered 
by the defendant upon the faith of the defendant’s fraudulent 
representations. Nor does any connection appear between 
the fraudulent representations and the surrender of the notes, 
to show that the latter was dependent on the former. 
14 In addition it may be added that much of the declara¬ 
tion is unintelligible. 

The motion for leave to file an amended declaration will be 
overruled. 

BAILEY, J. 

Motion for Leave to File Amended Declaration. 

Filed June 29, 1931. 

******* 

Now comes the plaintiff and moves the court for leave to 
file the amended declaration, herein designated “proposed 
amended declaration,” which said proposed amended declara¬ 
tion accompanied the plaintiff’s motion for leave to amend 
declaration filed herein on June 10, 1931. 

1 JACOB N. HALPER, 

Attorney for Plaintiff. 

W. Gwynn Gardiner, Esq., 

Attorney for Defendant, 

Woodward Building, 

Washington, D. C.: 

Please take notice that the above motion, accompanied by 
points of law and authorities, will be filed in the above cause on 
the 29th day of June, 1931, and you are hereby notified that if 
you desire to oppose the granting of the said motion, you are 
required to file your points of law and authorities within five 
(5) days from the date of the filing of this motion. 

JACOB N. HALPER, 

Attorney for Plaintiff. 
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j 

Copy of motion and points of law and authorities acknowl¬ 
edged this 27 day of June, 1931. 

W. GWYNN GARDINER, 

Attorney for Defendant. 

15 Memorandum of Court. 

Filed July 29, 1931. | 

* * * * * * * 

The “motion for leave to file the amended declaration sub¬ 
mitted with the motion heretofore filed for lekve to file an 
amended declaration” of June 29, 1931, is dented. 

Dated July 29, 1931. 

JAMES M. PROCTOR, 

Justice. 

Supreme Court of the District of Colujnbia. 

Wednesday, Ju|y 29, 1931. 

Sessions resumed pursuant to adjournments, Hon. James 
M. Proctor, O. R. Luhring, Justices, Presiding. 5 

* * * * * * * 

I 

| 

Upon consideration of plaintiff’s motion filed herein for 
leave to file the amended declaration, herein designated “pro¬ 
posed amended declaration,” which said proposed amended 
declaration accompanied the plaintiff’s motion for leave to 
amend declaration filed herein on June 10, 1931, it is ordered 
that said motion be, and the same is hereby denied. 

PROQTOR, 

Justice. 

I 

Friday, November 20, 1931. 

Sessions resumed pursuant to adjournments, Hon. Chief 
Justice Alfred A. Wheat, Jesse C. Adkins, O. R. Luhring, 
Justices, presiding. 

I 

******* 

Comes now the defendant by his attorney of record and 
prays judgment upon the pleadings in this cause and it 

16 appearing to the court that a demurrer to the declara¬ 
tion was sustained on the 18th day of May, 1931 and 
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that a motion for leave to file an amended declaration was 
denied on the 29th day of July, 1931 it is ordered that judg¬ 
ment be granted. 

Wherefore it is considered that plaintiff take nothing by 
this action that defendant go hence without day be for nothing 
held and recover of plaintiff his costs of defense to be taxed 
by the clerk and have execution thereof. 

Further, it is ordered that this cause be, and the same is 
hereby referred to the Auditor of this Court for the purpose of 
ascertaining the damages sustained on the bond in attachment 
in this cause. 

To the foregoing judgment the plaintiff by his attorney of 
record in open court notes an appeal to the Court of Appeals 
of this District; whereupon, an undertaking to act as a cost 
bond is hereby fixed in the sum of One Hundred Dollars 
($100.00) with leave to deposit Fifty Dollars ($50.00) cash 
wdth the clerk in lieu thereof. 

! WHEAT, 

i Chief Justice. 

Memorandum . 

December 14, 1931.—Undertaking on Appeal approved and 
filed. 


Assignment of Errors. 

Filed December 28, 1931. 

* * * * * * * 

The plaintiff, George F. Morrison, files the following assign¬ 
ment of errors: 

1 . The Court erred in sustaining the defendant’s de¬ 
murrer. 

17 2. In holding that no cause of action was stated 

because the contract between the parties was radically 
different from the case set out in the bill of particulars. 

3. In holding that if the declaration was for money had 
and received, there was no showing that the written contract 
was merely a part of the agreement. 

4. In holding that no cause of action for money had and 
received was stated because the declaration failed to show the 
payment of any money to the defendant. 

5. In holding that the receipt of a chattel by the defendant 
from the plaintiff, which in good conscience and equity should 
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be returned, was insufficient to support an action for money 
had and received. 

6 . In overruling the plaintiff’s motion for leave to file the 
proposed amended declaration. 

7. In entering final judgment for the defendant on the 
demurrer to the declaration. 

JACOB N. HALPER, 
Attorney for the Plaintiff. 

Designation of Record on Appeal. 


Filed January 4, 1932* 


The Clerk of the Court will please prepare the record on 
appeal in the above entitled case, and include therein the 
following: 

1 . Original Declaration and Affidavit of JMerit (Nov. 

26, 1930). | 

2 . Motion for Bill of particulars and affidavit (April 22, 
1931). 

3. Bill of Particulars (April 30, 1931). j 
18 4. Demurrer to the Declaration (May 5, 1931). 

5. Memorandum opinion of Court (Mr. Justice 
Bailey) (May 18, 1931). I 

6 . Motion for leave to amend declaration (June 10, 1931). 

7. Proposed amended declaration. (Omit copy of contract 
which is already included in bill of particulars) (June 10,1931). 

8 . Memorandum opinion of the Court (Mr. Justice Bailey) 

(June 17, 1931). j 

9. Motion for leave to file amended declaration formerly 

submitted (June 29, 1931). j 

10 . Memorandum opinion of the Court (Mr. Justice Proc¬ 
tor) (July 29, 1931). | 

11 . Order sustaining demurrer (Nov. 20, 1931). 

12 . Final Judgment (Nov. 20, 1931). 

13. Notation of Appeal to the Court of Appeals (Nov. 

20, 1931). j 

14. Order fixing undertaking for costs on appeal, (Nov. 

20, 1931). I 

15. Memorandum as to fifing of undertaking (Dec. 14 
1931). 
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16. Assignments of error (Dec. 28, 1931). 

17. This designation. 

I JACOB N. HALPER, 

Attorney for the Plaintiff. 

19 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , s$: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 18, both inclusive, to be a true and correct 
transcript of the record, according to directions of counsel 
herein filed, copy of which is made part of this transcript, in 
cause No. 78912, at Law, wherein George F. Morrison is 
Plaintiff and Thomas F. Wrenn is Defendant, as the same 
remains upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 19th day of February, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk , 

By CHAS. B. COFLIN, 

Asst. Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5619. George F. Morrison, appellant, vs. Thomas F. 
Wrenn. Court of Appeals, District of Columbia. Filed 
Feb. 26, 1932. Henry W. Hodges, Clerk. 
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No. 5619 


GEORGE F. MORRISON, Appellant, 

vs. 

j 

THOMAS F. WRENN, Appellee. 


BRIEF OF THE APPELLANT. 


Statement of Case. 


This is an appeal from a judgment entered on a 
demurrer to the declaration in an action of assumpsit, 
and from an order overruling the plaintiff’s motion for 
leave to file an amended declaration. 

The suit was brought by Morrison, appellant] here 
and plaintiff below, against Wrenn for money hail and 
received by the defendant to the use of the plaintiff, 
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which money, it is alleged, the plaintiff paid to the de¬ 
fendant 011 a mortgage on real estate held bv the de- 
fondant, who at the same time had control of the title 
to the property, but which title the plaintiff could not 
acquire because of a defect therein and which defect 
the defendant failed to remedy after a long lapse of 
time. 

The original declaration (R. pp. 1, 2 & 3) alleges that 
on April 22, 1930, the defendant represented to the 
plaintiff that he, the defendant, was the holder of a 
mortgage in the sum of $40,000 on real estate in the 
District of Columbia; that default had occurred in the 
payment of the mortgage, and defendant had secured 
control of the property and now proposed to sell it to 
the plaintiff and one Rankin, the plaintiff to pay as his 
portion of the purchase price the sum of $8,200. That 
pursuant thereto the plaintiff delivered to the defend¬ 
ant notes of the Atlantic Insurance and Realty Com- 
pany aggregating $14,400 and received from the de¬ 
fendant $3,400 in cash; that $2,800 in cash was paid 
by the defendant to one Keeling in escrow pending 
final consummation of the transaction, to be paid to 
the plaintiff if the transaction was consummated and 
to be repaid to the defendant if it failed of consumma¬ 
tion. Upon arrangements being made by the plain¬ 
tiff for the consummation of the sale it was found that 
a good title to the property could not be had whereupon 
plaintiff notified the defendant of that fact and de¬ 
fendant agreed to remedy the defect but having failed 
so to do up to September 2G, 1930, the plaintiff called 
the sale off and demanded the return of his money 
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notifying Keeling, at the same time, to return to the 
defendant the sum of $2,800. The plaintiff jclaimed 
in his declaration the sum of $11,000. 

Upon motion of the defendant for a bill of particu¬ 
lars the plaintiff was required to attach to his declara¬ 
tion a copy of the contract between the parties, the 
contract informally drawn providing substantially as 
follows (R. pp. 6, 7): | 

The defendant acknowledged receipt of Keeling, 
agent for the plaintiff, the sum of $8,200 represented 
by Atlantic Insurance and Realty notes, $5,000 of the 
said amount to apply as a payment on the principal of 
the $40,000 mortgage held by the defendant on the 
real estate situated at Washington, D. C., and the re¬ 
maining $3,200 on accrued interest on said mortgage, 
and the defendant agreed that if the plaintiff takes 
title to the property, which the plaintiff has agreed to 
do, and will assume and agree to pay the mortgage, 
the defendant will extend the maturity of the mortgage, 

i 

provided plaintiff makes certain interest payments 
and curtailments of the principal of the mortgage, in 
default of which maturity to be accelerated, provided 
further that if the plaintiff makes certain improve¬ 
ments on the property the requirements as to curtail¬ 
ment shall be waived. 

To the declaration the defendant demurredJ The 
Court, in sustaining the demurrer, rendered tjie fol¬ 
lowing opinion (R. p. 9): 

The case presented by the bill of particulars, 
which sets forth the contract between the par¬ 
ties, is radically different from the case det out 


i 
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in the declaration. The plaintiff argues that 

the declaration is for monev had and received 

* 

bv the defendant, hut does not show that the 
♦ • 

written contract was merely a part of the agree¬ 
ment, nor does it show the payment of any 
monev to the defendant. The demurrer will be 
sustained. 


The plaintiff then moved for leave to tile an amended 
declaration and submitted in support thereof a pro¬ 
posed amended declaration, which alleges that the de¬ 
fendant received of the plaintiff $14,400 in Atlantic 
Insurance and Realty notes and thereupon paid to the 
plaintiff $3,400 in cash and $2,800 to Keeling, agent 
for plaintiff, and contemporaneously the parties agreed 
by a paper writing which was annexed to the declara¬ 
tion (R. 6) that $5,000 of the sum received by the de¬ 
fendant was to be applied on the principal of the mort¬ 
gage held by the defendant on the Washington, D. C., 
real estate and $3,200 to be applied to accrued interest, 
the plaintiff having agreed to purchase the said real 
estate, and the parties agreed on certain other things 
as set forth in said annexed paper writing; that de¬ 
fendant falsely and fraudulently induced the plaintiff 
to transfer the said notes by falsely and fraudulently 
representing to the plaintiff that a good and valid rec¬ 
ord title to said real estate could be obtained by plain¬ 
tiff; that plaintiff transferred said notes on the faith 
of said representations and upon the understanding 
and agreement that if a good and valid title could not 
be obtained, the defendant would make the plaintiff 
whole to the extent of $8,200; that plaintiff relied on 
said representations as to title and transferred the 
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i 

notes on the faith thereof and not otherwise;| that a 
good and valid record title could not be had because 
conveyance of the property by the then owners was 
attempted contrary to the laws of the District; of Co¬ 
lumbia; which fact was known by the defendant when 

* J 

he made the representations whereby the defendant 
became indebted to the plaintiff in the sum of $8,200. 

The plaintiff's motion for leave to amend was over- 
ruled, the court rendering the following opinion (R. 

P.12): ^ " | 

It is not clear whether the plaintiff is declar¬ 
ing on a written contract, the breach ofja con¬ 
tract partly in writing and partly oral, or for the 
value of certain promissory notes surrendered 
by the defendant (sic) upon the faith of ihe de¬ 
fendant's fraudulent representations. Xor does 
any connection appear between the fraudulent 
representations and the surrender of the! notes, 
to show that the latter was dependent on the 
former. In addition it mav be added that much 
of the declaration is unintelligible. The motion 
for leave to file an amended declaration will be 
overruled. 

Assignments of Error. 

I 

The court below, in sustaining the demurrer to the 
original declaration, was of the opinion that no cause 
of action was stated because, (1) the case presented 
by the bill of particulars, which set forth the contract 
between the parties, was radically different from the 
case set out in the declaration, (2) that if the declara¬ 
tion was for money had and received, there wjas no 
showing that the written contract was merely a part 
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of the agreement, and (3) that if the declaration was 
for money had and received, there was no showing 
that there was any money paid to the defendant. This 
is assigned as error (R. p. 14). The court’s refusal 
to permit the filing of an amended declaration is also 
assigned as error. 

Argument and Authorities. 

But this; is not an action on the contract. It is an 
action in assumpsit for money had and received. This 
form of action is stated in Shipman’s Common Law 
Pleading, 2d edition, page 28, as follows: 

Whenever one person has money to which 
another person, in equity and good conscience, 
is entitled, tho law creates or implies a promise 
by the former to pay it to the latter, and an 
action of assumpsit will lie to enforce this lia¬ 
bility because of tlie fictitious promise. The 
action is technicallv called an action for monev 

* w 

received bv the defendant for the use of the 
% 

plaintiff, or an action for money had and re¬ 
ceived. 

In an action for money had and received, where 

the plaintiff shows facts indicating that he has paid 

to the defendant monev which in good conscience and 

• « 

equity should be repaid to the plaintiff, the contract 
under which the money was paid, or any circumstance 
showing how the money was paid, is merely by way 
of inducement; the gravamen of the action being that 
the money lias been paid to the defendant which in 
good conscience and equity should not be retained. 


Iii Grannis v. Hooker, 29 Wis. 65, it was held that 
in an action for monev had and received to recover 
money which in equity and good conscience ohght to 
be paid to the plaintiff, the complaint need not state 
all the facts and circumstances about the manner the 
defendant obtained or received possession of the 
money, but it was only necessary that the coipplaint 
contain substantially an allegation that the defendant 
has received a certain amount of money for the use 
of the plaintiff. If the facts of the defendant’s ob¬ 
taining the monev are not stated with sufficient cer- 
tainty, the better practice is to move to hai’e the 
pleadings made more definite and certain, and not by 
demurrer. 

And this Court has said that, 


The action in assumpsit is equitable in char¬ 
acter. It is therefore liberal in form and fur- 
nishes a remedy highly favored by the dourts. 
Crairj v. Parish, 43 App. D. C. 447-453. j 

Now, then, though the case presented by the bill of 
particulars, which sets forth the contract between the 
parties, is radicallv different from the case set but in 
the declaration, it still shows the payment of rhoncv 

1 

on a mortgage on property the title to which the blain- 
tiff cannot acquire because of a defect therein.! The 
contract upon which the plaintiff relies is the implied 
promise to repay money which it is unconscionable 
for the defendant to retain. 

The case of Main v. Aukarn, 12 App. D. C. 375, is 
similar to the case at bar on the facts, the character 
of the action and the contentions of the parties jas to 
the law. 
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The action was in assumpsit to recover money paid 
by the plaintiff to the use of the defendants which the 
plaintiff was induced to expend by the fraudulent 
representations of tlie defendants, and also for the 
value of personal proper!// surrendered on the faith 
of the representations. The declaration alleged that 
the plaintiff assumed a mortgage on lands which the 
defendants agreed to convey to the plaintiff and sur- 
rendered certain personal property upon the faith of 
representations by the defendants that the title to cer¬ 
tain other lands to be exchanged was good in one 
Mason, but Mason did not have and never had title 
to said lands which fact the defendants had knowledge 
when they made the representations. The general 
principles upon which the action is founded is stated 
by the court, page 382, as follows: 


The authorities are uniform in holding that, 
whenever one man has expended and laid out 
monev for the use of another bv his authority, 
or at his request, the law implies , from the per¬ 
son ,on whose account and for whose use the 
money lias been expended, a promise of repay- 
went, in the absence of circumstances showing 
that the money was advanced with no intention 
of receiving it back. If, therefore, a person 

who owes a debt to A, bv anv contrivance or 

• • 

device causes B to pay it, an action upon an 
implied assumpsit will lie against such person 
to recover back the amount, and the machinery 
or device by which payment was procured or 
brought about is wholly immaterial. 


And the court in its opinion, on page 386, in holding 
that one of the defendants, though not a party to the 
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agreement of exchange, could nevertheless be held 
liable because of his participation in the entir^ trans¬ 
action, savs: 

i 

I 

But, as we have already stated, and'shown 
upon authority, it is error to contend that the 
present action is upon the contract of exchange; 
that contract, and collateral and supplemental 
agreement with respect to the assumption of 
the mortgage debt, were but inducements! to the 
payment of the money in taking up the mort¬ 
gage upon the farm. The action is founded 
upon an implied assumpsit to pay back lor re¬ 
fund money that the plaintiff was indujeed to 
pay for the defendants in the discharge |of the 
mortgage debt, for which they were bound, and 
which payment the plaintiff was induced to 
make by the fraudulent representations, de¬ 
vices and deceit of the defendants in regard to 
the existence and title of the Georgia lands. 
And all the facts and circumstances of the 
transaction, to show the fraud and deceit!, wero 
properly admitted in evidence. 

I 

j 

The defendants also contended that the parol evi¬ 
dence rule was violated by the admission of evidence 
other than the written memorandum for the exchange 
of the properties. The contention is stated op page 
.*>87 of the opinion, as follows: 

2. It is insisted bv the defendants, and much 
of the brief of counsel is devoted in an effort to 
show that no oral agreement can be set up or 
allowed in addition to the written agreement of 
September 15, 1888; that no extrinsic evidence 
could be received to show the facts and circum¬ 
stances under which the mortgage debt was as- 

i 

I 


i 



10 


sumod by the plaintiff, or the misrepresentations 
and fraud practiced by the defendants, in re¬ 
gard to the ownership and title of the Georgia 
lands; that the written memorandum of agree¬ 
ment for the exchange of properties must be 
taken as the exclusive evidence of the contract , 
and of the entire contract between the parties, 
and that the extrinsic evidence allowed to prove 
the assumption by the plaintiff of the mortgage 

debt, in consideration of the convevance of the 

• * 

Georgia lands, and the representations of the 
defendants in regard thereto, violated the well 
settled principle of evidence, that no extrinsic 
matter can be admitted that adds to, varies, or 
in any manner changes the terms of a written 
contract; and therefore all such extrinsic evi¬ 
dence should have been excluded. But that gen¬ 
eral principle in the law of evidence, while it 
mayj be conceded to exist and applicable in a 
proper case, has no application to this case. 

The cases following are authority for the contention 

that in this character of action the “machinerv or do- 

* 

vice” bv which the monev was obtained is whollv im- 
» * * 

material; whether the contract under which the money 
was obtained is the entire contract, whether it is am¬ 
biguous, whether it is partly in writing and partly 
oral, whether the contract has been breached or per¬ 
formed, are all beside the question; the inquiry is, Has 
the defendant obtained monev which in good conscience 
and equity ought to be repaid? 

A defendant who had wrongfully collected money 
under an assignment of a claim was subject to a re¬ 
covery notwithstanding the assignment was made, and 
the money paid, to the defendant and another and the 



other had not been joined as a party defendant. Har- 
riman v. Spear , 55 App. D. C. 381. 

A plaintiff who, in ignorance of her rights, had paid 
money to the defendant was allowed to recovef, not¬ 
withstanding the money was paid to release the plain¬ 
tiff from a contract for the purchase of land and it was 
contended the money was paid under a mistake qf law, 
the court having examined into the facts and found 
that there had been an undue advantage taken and it 
would be unconscionable to permit the defendant to re¬ 
tain the money. MacXamre v. Hermann, 59 W. L. R. 
830. I 

Recovery was allowed against trustees for hioney 
which the trustees had failed to allow in satisfaction 

I 

of a subordinate lien out of the proceeds of the sale 

under the trust, notwithstanding the trust made no 

. . I 

provision for the payment of any obligation other 
than the note secured by the trust. Church v. Holmes, 
59 W. L. R. 8G. 

Money paid to an officer of a corporation for the pur¬ 
pose of liquidating an obligation of the payer whs re¬ 
coverable in an action for money had and received 
against the officer, notwithstanding the payment} was 
in the form of checks which were deposited by the 
officer to the credit of the corporation and never qame 
into 1 1 is hands. Miller v. Travers, 39 App. I). C. 3|40. 

Can the action for money had and received be; sus¬ 
tained only in cases where money has been paid, or may 
it be sustained where the plaintiff has parted with per¬ 
sonal property? See Main v. Aukam, supra . In Harr 
v. Roome, 28 App. D. C. 214, 217, it is said: 
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The count for money had and received may, 
in general, be proved by any legal evidence 
showing that the defendant has received or ob¬ 
tained possession of the money of the plaintiff, 
which in good conscience and equity he ought to 
pay over to the plaintiff; and this count may be 
supported by evidence in regard to things 
treated as money—a promissory note for in¬ 
stance. 


It follows from the allegations of the declaration 
that the defendant has received from the plaintiff a 
sum of money or its equivalent in value; that it was 


paid for a consideration which has failed, for the title 


to the property could not be acquired by the plaintiff 


because of a defect which the defendant failed to rein¬ 


ed v; that notwithstanding the case made bv the declara- 
tion is different from the case set out in the bill of 


particulars, it nevertheless shows the payment of the 
money by the plaintiff under circumstances that make 
it inequitable for the defendant to retain it. 

It follows, too, from the law cited, that the plaintiff 
has conferred a benefit upon the defendant; that the 
defendant thereby has been unjustly enriched at the 
expense of the plaintiff; that the written contract be¬ 
tween the parties is merely part of the agreement and 
the “machinerv and device'* bv which the monev has 
been obtained; that the transfer of notes by the plain¬ 
tiff to the defendant is sufficient for the purpose of 
grounding an action for monev had and received and 
that upon all the circumstances in the case a showing 
that the defendant has obtained money which in equity 
and good conscience should be repaid implies a promise 
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of the defendant to repay it in an action of assumpsit 
for money had and received. 

In conclusion it is submitted that while the action of 
the court in refusing the allowance of an amended dec¬ 
laration is not reviewable because such action is discre¬ 
tionary with the court, nevertheless, the rule refusing 
or allowing amendments has been liberally applied, and 
surely the plaintiff should be given an opportunity to 
present his case in its most favorable light, and espe¬ 
cially should this be true of a case where the equitable 
doctrine of assumpsit is invoked. 

It is respectfully submitted that the court below 
erred in sustaining the demurrer and refusing an 
amendment, and that the judgment should be reversed 
and the demurrer ordered overruled. 

JACOB N. HALPER, i 

i 

Attorney for Appellant. 

I 

i 

i 

i 

i 

! 

i 

i 

i 
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which in good conscience and equity lie ought to 
pay over to the plaintiff; and this count may be 
supported by evidence in regard to things 
treated as money—a promissory note for in¬ 
stance. 


It follows from the allegations of the declaration 
that the defendant has received from the plaintiff a 
sum of money or its equivalent in value; that it was 


paid for a consideration which has failed, for the title 


to the property could not be acquired by the plaintiff 


because of a defect which the defendant failed to rem- 


edv; that notwithstanding the case made bv the declara- 
tion is different from the case set out in the bill of 


particulars, it nevertheless shows the payment of the 
money by the plaintiff under circumstances that make 
it inequitable for the defendant to retain it. 

It follows, too, from the law cited, that the plaintiff 
has conferred a benefit upon the defendant; that the 
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expense of the plaintiff; that the written contract be¬ 
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% 
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bv which the monev has 
• * 


been obtained; that the transfer of notes by the plain¬ 
tiff to the defendant is sufficient for the purpose of 
grounding an action for monev had and received and 
that upon all the circumstances in the case a showing 
that the defendant has obtained money which in equity 
and good conscience should be repaid implies a promise 
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of the defendant to repay it in an action of assumpsit 
for money had and received. 

In conclusion it is submitted that while the action of 
the court in refusing the allowance of an amended dec¬ 
laration is not reviewable because such action is discre- 

i 

tionary with the court, nevertheless, the rule refusing 
or allowing amendments has been liberally applied, and 
surely the plaintiff should be given an opportunity to 
present his case in its most favorable light, and espe¬ 
cially should this be true of a case where the equitable 
doctrine of assumpsit is invoked. 

It is respectfully submitted that the court below 
erred in sustaining the demurrer and refusing an 
amendment, and that the judgment should be reversed 
and the demurrer ordered overruled. 

JACOB N. HALPER, 
Attorney for Appellant. 
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Court of Appeals, Btstrict of Columbia 

January Term, 1932. 


No. 5619. 


George F. Morrison, Appellant, 

vs. 

Thomas F. Wrenn, Appellee. 


BRIEF FOR APPELLEE. 


STATEMENT OF THE CASE. 

Tliis is an appeal from a judgment entered ip favor 
of the appellee here, defendant below, on the refusal 
of the Court to permit the plaintiff to file an amended 
declaration in the cause after the court has sustained 
a demurrer to the original declaration. 

Appellant, as plaintiff below, filed a suit In the 
lower court in which he sued the appellee, defendant 
below, for money had and received to the use of the 
plaintiff. 

In the declaration the plaintiff states his cause of 
action in substance thus (R. 1-3): 
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“On the 22nd day of April, 1930, the defendant 
represented to the plaintiff that he, the defendant, 
was the holder of a note in the sum of $40,000.00, 
the payment of which was secured by a deed of 
trust on the property known as 602 F Street, X.W., 
in the District of Columbia, and that default hav¬ 
ing been made in the payment of the said note, he, 
the defendant, had obtained control of said prop¬ 
erty and thereupon proposed to sell it to this 
plaintiff and one J. Rankin Thomas, it being 
agreed that the said Thomas, as his portion of the 
purchase price was to convey to the said defen¬ 
dant certain farm properties in the State of North 
Carolina, and that the plaintiff was to pay to the 
defendant, as his, the plaintiff’s portion of the 
purchase price, the sum of $8,200.00 and it was 
further agreed that the said sum of $8,200.00 would 
be arrived at in the following manner: 


Morrison was to give to Wrenn eight notes of 
the Atlantic Insurance and Realty Company of 
High Point, North Carolina, of the face value of 
$1,800.00 each, totaling $14,400.00, said notes bear¬ 
ing interest at 6 per cent per annum, interest pay¬ 
able on the 15th dav of January and the 15th of 

* • 

July of each year, whereupon Wrenn was to pay 
to Morrison $3,400.00 in cash and was also to pay 
to one Hugh J. Keeling, $2,800.00 in cash, but the 
same payment to Keeling was to be withheld for 
the account of either party according as the same 
would or would not bo consummated, that is to say, 
in escrow, to be paid to tlie plaintiff if the sale was 
consummated and to be repaid to the defendant 
if the sale failed of consummation.” 


Plaintiff then proceeds to allege that the title to the 
property was bad and that after a long time spent in an 
effort to straighten out the title, he demanded the re¬ 
turn of his $14,400.00 and the defendant failing to give 
it to him, he brought this suit. 
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i 


i 

By reference to the affidavit of merit, it will be seen 
that the plaintiff below, appellant here, swore to the 
facts set forth in the declaration. 

Defendant, through counsel, in answer to the suit 
prayed the court to require the plaintiff to flip a bill 
of particulars (R. 4) setting forth the time and place, 
the character of the contract sued on and whether it 
be oral or in writing, and if in writing that a cfopy be 
set forth. This motion was accompanied by an affi¬ 
davit of counsel (R. 5) in which he stated in substance 
that after thorough investigation and inquiry the de¬ 
fendant had not entered into any such contract as sued 
on, that there was a written contract between t^ie par¬ 
ties but that it had none of the characteristics] of the 
claim set forth in the declaration, and counsel being 
unable to determine what contract plaintiff claims to 
be suing on he requests a bill of particulars to jenablc 
him to properly plead. 

The Court required the plaintiff to furnish to the de¬ 
fendant a bill of particulars, and in response thereto 
the plaintiff filed a bill of particulars in said caqse (R. 
G). By reference to the bill of particulars, it will be 
found that it is a receipt from appellee to one Hugh 
J. Keeling, as agent for the appellant, for $8,200.00, 
represented by notes, $5,000.00 of which to apply as a 
payment on the principal of a deed of trust on 602 F 
Street, N. W., which note was owned by the appellee, 
$3,200.00 of said amount to be applied to the payment 
of accrued interest on said note of $40,000 secured on 
602 F St., N. W. The receipt then stipulates t^iat if 
the said appellant takes title to the property 602 iF St., 
from the then owners of the property and assumes 
and agrees to pay the balance of said trust of $35,000, 
that appellee would then extend said trust for five 
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years from! April 15, 1930, provided the appellant 
would pay promptly the interest on said note as it 
becomes due and payable at each installment period 
thereafter and would pay $1,000 a year on the prin¬ 
cipal of said note, provided, however, the said appel¬ 
lant may spend on the property the $1,000 per year by 
way of improvements. 

'When this bill of particulars was filed in the cause, 
appellee, through counsel, demurred to the declara¬ 
tion (R. 7). ; The demurrer is grounded upon five legal 
principles; the first being that the declaration is re¬ 
stricted and limited to the bill of particulars and that 
the declaration as so restricted, states no cause of ac¬ 
tion against the defendant and no breach of any con- 
dition of the contract on the part of the defendant; 
second (R. S) that the bill of particulars states on its 
face that the contract between the parties is the writ¬ 
ten contract filed as the bill of particulars, thus stating 
the plaintiff has limited himself to the terms and con¬ 
ditions of tlie bill of particulars; that there is nothing 
in the declaration and the bill of particulars which in 
anv wise claims a breach of anv condition on behalf 
of the defendant; third, that the bill of particulars 
sets forth one cause of action and the declaration as 
originally drawn and without the bill of particulars 
sets forth an entirelv different cause of action. The 
bill of particulars by its terms destroyed and nullified 
the allegations of the original declaration. 

After argument the Court sustained the demurrer. 
The opinion of the court being found on page 9 of the 
record and states thus (R. 9): 


Filed Mav 18, 1931. 

* * 

“Th^ case presented by the bill of particulars, 
which sets forth the contract between the parties, 



is radically different from the case set oiff in the 
declaration. The plaintiff argues that the declar¬ 
ation is for money had and received by thh defen¬ 
dant, but does not show that the written Contract 
was merely a part of the agreement, nor does it 
show the payment of any money to the defendant. 

The demurrer will be sustained.’’ 


There was a minute entry on the same date sustain- 
ing the demurrer. 

° # j 

The appellant did not ask leave to amend lii^ decla¬ 
ration nor did he stand upon his declaration, but per¬ 
mitted the record to stand thus until more than! twenty 
days had expired when, on the 10th of June, l|931, he 
filed a motion asking leave of the court to file an 

i 

amended declaration. 

i 

After due consideration to this amended cjeclara- 
tion and after argument, the Court on June IT, 1931, 
filed a memorandum denying the right to file the 
amended declaration. (R. 12) 

Thereafter on June 29, 1931, appellant filed Another 
motion for leave to file the proposed amended declara¬ 
tion. This application was likewise denied by the court 
on July 29, 1931. (R. 13) 

Thereafter and on the 20th of November, 193^, near¬ 
ly four months after the action of the court in denying 

•/ j mi O 

the last application for leave to file the anfended 
declaration, the Court entered a judgment in ftfvor of 
the defendant for costs against the plaintiff from which 
the plaintiff appealed, and it is from this order lof No¬ 
vember 20,1931, that this appeal is taken. (R. 14) 
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ARGUMENT. 

Appellant by liis assignments of error and argument 
in his brief, seems to now seek to have this court cor¬ 
rect the opinion of the court below and the minute of 
the court entered in this cause on the 18th of May, 1931. 
While an appeal will not lie from an order sustaining 
a demurrer 

Metzger v. Kelley, 34 Appeals D. C. 548 

in order to keep the suit alive it is necessary that some 
proceeding be had, or some action taken by the losing 
party where such an order is entered within the term 
of court in which the order, or action of the court is 
entered in said cause. 

Bv reference to the record in this cause it will be 
found that there was no action taken on the decision 
of the court within the term of court in which said ac¬ 
tion was taken. 

It is believed, therefore, that this court would not 
entertain an appeal under these circumstances. The 
law is as we understand it well settled that some ac¬ 
tion must be taken during the term of court in which 
the action which is complained of is entered. 

Bronson v. Schulten, 104 Supreme Court U. S., 
410-418. 

My reference to the decision of court on that point 
in the Bronson case, the following language will be 
found: 


“But it is a rule equally well established, that 
after the Term has ended, all final judgments and 
decrees of the court pass beyond its control, un¬ 
less steps be taken during that Term, by motion 
or otherwise, to set aside, modify or correct them, 



and if errors exist they can only be corrected in 
such proceeding by a writ of error or appeal as 
may be allowed in a court which, by law,lean re¬ 
view the decision. So strongly has thisj princi¬ 
ple been unheld by this court, that while realizing 
that there is no court which can review its deci¬ 
sions, it has invariably refused all applications for 
rehearing made after the adjournment of the court 
for the Term at which the judgment was rendered. 
And this is placed upon the ground that tjlie case 
has passed beyond the control of the court.” 

The Origin Declaration Was Not Good.! 

After the bill of particulars had been filed in the 
cause the said bill of particulars became a part of the 
declaration as fully as if it had been set forth in the 
declaration as originally drawn. We support this 
position with the following: j 

Finlev v. Penna. Iron Works Co., 22 Appeals 
D. C. 476. I 

American Security & Trust Co. v. Kaveney, 39 
Apps. D. C. 223. 

Columbia v. Sheehv, 43 Apps. D. C. 462L 

Decker v. Lightfoot, 44 Apps. D. C. 45. 

Gray v. Ward, 45 Apps. D. C. 498. ! 

King v. Rhodes, 47 Apps. D. C. 316. j 

Looking to the opinion of this court on this point in 
the case last cited, we find on page 319 (bottom of 
page) that this court in determining the question of the 
effect of a bill of particulars, said: 

i 

“The effect of a bill of particulars ‘declared this 
court in American Secur. & T. Co. v. Kavehey, 39 
Apps. D. C. 223, 226/ is to limit the plaintiffs de¬ 
mand, and restrict his proof to the subject-njatters 
specified.” 



